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SUMMARY

The National Bxchangs Carrier Association, Inc. (NECA) is
subritting these comments in response to the Commission's Notice of
Proposiad Rulemaking in CC Dockat No. 93-133, Amendment of Parts 65
and 69 of the Commission's Rules to Reform the Intarstate Rate of
Return Ropruc_ription and Enforcemant Processes. While NECA
supports the Commission's review of the rate of return process and
its goal to reducs unnecessary regulatory burdens, NECA amserts
that simplification should not undermine the primary goal of
acocuracy in d-ﬁnimtion of the coritically important unitary rate
of return. NECA agrees with the Commission that it is in the
public interest to retain the current 11.25 percent rate of return
prasoription. '

In addition, NECA emphasizes the historical significance and
importance of nuinﬁ,nq a unitary rate of return for interstate
access services based upon Bell Oparating Company data. NECA
states that it is willing to provide assistance to the Commission
in its rate of return data-gathering effort and explains that the
data nust be from Bell Operating Company or other publicly
available data sources. Data from small companies necessary for
rate Oof return calculations is not currently collected and would
pose an additional administrative burden which the Commission has
stated it wishes to avoid, '

NECA completes its couments with several recommendations for
modifications to the Commission's rate of return reprsscription
enforcsnant procedures. These recommendations include NECA's



support for the continued use and sufficlency of the tariff reviaw
and complaint processes as the primary snforocement tools. NECA
does not believe that an automatic refund rule can be justified or
is reguired. An additional NECA recommendation 1is that the
Commission should pmdribo the authorized rate of return on a
total interstate access basis for the NECA poels.

Because of small company earnings volatility, NECA further
reconmends that the Commission adopt a 100 basis point buffar zone
for total interstate access sarnings enforcement and supports at
least a two-year rata of hturn monitoring period for the NECA
pools.
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The National Exchange Carrier Association, Inc. (NECA) submits
these comments in response to the Commission’s Natice of Propassd
Rulamaking in the above captioned procseding.' NECA is a not-for-
profit corporation serving every local exchange carrier study area
in the United States, Pusrto Rico and the U.8 Virgin Islands. Bach
of thess over 1400 member atudy areas is subject to the rate of
return procedures under review in this procseding.

I. NRCA SUPRORTS THE COMMISAION'S OBIJBCTIVES IN THIS RULENAKING.
NECA supports the Commission's review of the rate of resturn
represcription process and the goal to reduce unnecessary
regqulatory burdens on exchange carriers (ECs). Simplification
should not, however, procesd at the expense of reasonable acouracy
in determining the oritically ixportant unitary rate of return.

1 Amendment of Parts 63 snd 69 of the Commission's Rules to
Refora the Interstats Rats of Return rveacription and Enforcement
Prooesses, : CC Docket No.
93-133, 7 FCC Rod 4688 (1992) (Notice).



NECA also supports the Coamission's belief that the ocurrent
rate of return prescription will continue to result in rates within
a 3zone of reasonablenass.? NECA supports the Commission's
determination that it is in the public interest to defer initiating
another interstate rate of return reprsscription panding turther
action in this proceeding.

In thesa comments, NECA!

T Temurn fer interitate acoess services vhich 18 based upon

Bell Operating Company data;s

- states its villingneas to assist the Commission in its
rate of return data-gathering sffort)

- outlines its view that utopaz‘orl ars fully protected by
the tariff review and complaint processes; and

- recommands that the unitary | rate of raturn should be
presoribed on a total interstate acceas level only, with

naximum earnings allowsble to 100 basis points over
authorized lavels for a two-year monitoring pgriod.

*

IXI. NEQA CONYINUES TO SUPIORT THE UMNITARY RATE OF RBPURN JFOR
m:m ACCESS SERVICES BASED UPON BILL OPERATING COMPANY
Use of the unitary rate of return is and has besn a
lmatanﬁing Commission practice supported by EC industry
agreemants and Comnission orders. The 1984 and 1986 Unity
Agresments were central to achieving the orderly evelution of the

Comnission's Access Charge Plan.}) The Unity Agrsements are

? Notice at § 103.

3 l? Joint Petition of the National Telephone Cooperative
Association, the Organisation for tha Protection and Advancement of
Small Telephone Companies, the National Rural Telecom Association,
and the United States Telephone Association, filed October 26, 1984



integrated programs carefully crafted by all mexbers of the EC
industry to balance universal service goals with the davelopment of
a competitive telecommunications market.* The 1986 Unity 1-A
Agreesment was included in the Joint Board's Racommanded Decision
and _Order and subsequently adopted by the Commission virtually as
submitted.® wWithin the Unity 1-A Agreement, the unitary rate of
return is described as:
=l Ry R

caloulations, and to the esxtent earned, for
pool settlements.™®

AMditionally, the Commission has explained its preference for

in ¢C Docket Nos. 78-72 and 80-286 (The Unity Agreement) and The
1986 Unity 1-A Agreement filed by these iem on July 25, 1986 in
CC Docket Nos. 78~72 and 80-286 (The Unity 1-A Agreament).

4 The Unity 1-A Agresement contains significant EC-initiated
proposals such asi ‘refocusing the objectives of the Universal
8ervice Fund;) suggesting the establishment of Lifeline Assistance

ams with the administration of these prograss on a state=py=
state basis; replacing the mandatory NECA Common Line Pool with a
voluntary NECA Common Line Pool; establishi Long Tarm and
Transitional mechanisms to minimize e impact of a
voluntary Common Line Pool by assuring that the NECA carrier common
line charge will not exceed the approximate charge that would have
been in effect if a mandatory pool wars still in existence and;
endorsing an overall, industry rate of return for use by all
carriers for rate development, h cost formula caloulations and
Pool settlements. NECA was assigned and continuas to play an
l.:utoqral role in implementing sach of thase BC and Commission
goals.

' g NTS and WATS Market Structure, Amendment of Part 67 of

thea Commission's Rules and Establishment of a Joint BSoard, .

, CC Docket Nos. 78-82 & 80-286, a
PCC ROd 2324 (1987) and NTS and WATS Narket Sstructure, Amandment of
Part 87 of the Commission's Rules and Establishment of a Joint
Board, Orxder., ©C Docket Nos. 78-72 & 80-286, 3 FCC Rod 4543 (19088).

* The Unity 1-A Agresment at p. 7.
3



the use of the unitary rate of return as follews:
“Despita the criticisns raised by some of tha parties, we
continue to believe that a single LEC grouping should be
utilized. A unitnfg approach bast Dbalances
adninistrative ease with fairness and accuracy. . . More
important than administrative savings, however, is our
belief that a single grouping should be usad because of

the nature of interstate exchange access service, with

carriers facing very similar risks in providing this

sexvice."”

Since the Bell Operating Companies (BOC) represent 70 to 80
parcent of the total EC industry revenus requirement® and since the
risks assocliated with providing interstate access servica are
similar for all BECs, BOC data should continue to serve as the basis
for calculating the cost of capital for the industry as a whole.
BOC data, unlike data from smaller companies, is readily availabla,
is generally statistically more robust and is better suited for
empirical use. PMurther, the collection and use of smaller company
data for rate of raturn reprasoriptions is diamstrically opposed
to the central objective of this proceeding =-- to reducs
unnecessary regulatory burdens on all parties.

All ECs and NECA have supported, and continue to support, the
use of & unitary rate of return. Wherever thave is a need for an

intsrstats access ﬁto of return, it should bs the sams for all

7 gse Authorized Rates of Return for the Interstate Services
of AT&T Communiocations and Exchange Telephone Carriers, Qrdax, CC
Dockst Xo. 84-800, Phase II, 104 P.C.C. 24 104 (1986) at ¢ 7: and

LA, 51 Yad. Reg. 4396, February 6, 1966 and 351 Fed. Reg. 13328,
April 23, 1966,

' Sog Regulatory Reform for Local Exchange Carriers Subject to
Rats of Return Regulatien, » CC Dockat
Mo. 92-138, (FCC 92-258), released July 17, 1992 (Amall/Midsisne
Notice): and Erratum released July 29, 1992, '

4
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ECs. Exchange carriers subject to price cap regulation are linked
\(M'.h the unitary rate of return by their Universal Service Fund
(UBF) calculations.’

III. NBCA IS WILLING TO ASSIST THES COMMISSIOM WITE ITS RATE OF

RETORN DATA~GATEERING NFFORT.

The Notice states that "it may also be that most or all
(represcription] information could be collected and submitted by a
L3C orqnniuﬁion, such as the Naticnal BExchangs Carrier
Association, Ino."'® NECA is willing to serve in this manner to
alda the Commission with ochanges to its rate of return
represcriptions,

NECA agreea with the Cosmission that the proposed
responsibilities could be structured in a way that minisally
affects NECA's operating expenses. However, until NECA's role is
clearly defined it will not be possible to ascertain the actual
financial impact. NECA also agrsaes that, as proposed, the coat of
any additional responsibilities should be classified as Category I
axpenses.

To assist the Commission with its reprassoription
responsibilities, hovever, NECA must rely exclusively upon publicly
available BOC data and purchases ¢f available data from outside the

? Section 36.621 of the Commission's Rules (47 C.F.R.
§$36.621) prescribes the use of the unitary rate of return for
caloulating every study area's unseparated locp cost. That result
is then used in determining both the nationwide average unseparated
Jf.gonz cost :n.d each study area’s eligibility for universal service

amounts. .

" Notige at q 41.



BC industry. NECA does not presently collect data from its members
that could be used in a represoription process. Any additional
data collactions, from pool éarticipant- and non-pool participants
alike, would add to ECs' administrative burdens.

IV. NECA RICOMMENDS MODIFPICATIONS TO THE OOMMISSION'S RAYTE OF
RETURN REPRESCRIPTION ENTOROENENT PROCEDURNS,

The Commission seeks comment on a nuaber of issues regarding
compliance with its interatate access rate of return
vepresoriptions inoluding: a) whether to repesal its automatic
refund rule and rely instead upon tariff review and ocomplaint
processes;'' b) whether sarnings monitoring should be on an overall
interstate access basis;™ ¢) whether the current buffer sones are
adequate for the remaining rate of return 2Cs:'® and d) whether the
current two-ysar monitoring period should be changed.'* NBECA's
comments address sach of thess issues as they apply to the NECA
poolas under traditional rate of return regulation.

Iv.al

NECA agrees with ths Commission's tentative concluaion that
tariff review and complaint processes, not an automatic refund

" Motice at g 9a.

™ Motige at § 100.
¥ Notica at § 101.
% Notice at g 103.



rule, should be relied upon as the primary earnings enforcement
mechanisas for traditional rate of reaturn carriers. Occurrences of
oversarnings have been identified and addressed for many years
without an automatic refund pi.'ovilian."

NECA has previously commented that a mechanized or “autcmatioc"
refund rule treats all overearnings situations aliks and precludes
congidaration of other factors involving issues of equity and the
public interest.'* An in-depth review of an BC's earnings
performance is necassary to ansure fair treatment of all parties
involved. The courts have recognissed that an agency which orders
refunds must conaider all factors pro and con to snsure an
squitable conclusion.'?

NECA balieves ratepayers ars fully protected, and beat sexved,
by the tariff revisw and complaint procass. These procasses should
be relied upon as the primary mechanisms for mnesslring xcs’
compliance with interstates accsss rate of return represcriptions.
Interaxchange carrier access customers alsc actively monitor =C

15 '
fsa 8.2, iax Enalend Talsghona nd Taleczagh Comoany. $3¢
¥.24 1101 (D.C. Cir. 1987) whioh held that the Commissien had

statutory authority to order a refund in conjunction with ATAT
sarnings that exceeded the 1978 authorised rate of return

prescriptioen. ﬁn..n}n .

949 P, 24 864 (6th Cir. 1991) and , 836 P. 24 1386 (D.C.

:\g. 1968) which invalidated the Commission's automatic refund
B

¥ gaa NECA's Comments in CC Docket No. 84-800, Phase I filed
on Septanber 3, 1985.

7 sae , 645 F.24 1041, 1047-1048
{D.C. Cir. 1981) ¢ tini , 602
P.24 452, 457 (D.C. Cir. 1979) ch held that the standard of

raview of an agency refund order is vhether ths agency decision is
“eguitable in the circumstances of this litigation.”

7




sarnings and can be rslied upen to protest conditions of EC

oversarnings.™

IvI B.

The Natios invites comment on whether traditional rate of
raturn carriers should be monitored solaly on an overall intarstate
access basis or vhether thars is nead for access category
monitoring.'"” NBCA recommends that the authorized rate of return
for carriars participating in NECA's revenue pools should be
prescribed only on a total interstate access basis.®

Appraximately 94 percent of the industry is already subject to
& total interstate rate of return via price cap regulation. A
recent Commisaion order alsc proposes to apply tha total interstate

access parameter to garriers electing an optional incentive plan

% since the introduction of 1nt.roxchmqo carriexr competition,
the Commission has bean the recipisnt of numirous overearnings
complaints against aexchange carriers. fiss 8.0, Compstitive
Telecommunications Association, gt _al. v. 8Southwastern BRell
Telephons Company, Qrdsr, File No. E-89-390, (DA 92-1178) rel.
Sept. 2, 1992; Bxeculine of Sacramento, Inc., v. Nevada Ball, Oxdar,
Pile No. 90=338 (DA 52-1179) ral. Sept. 2, 1992; Amsrican Network
lxchanq., Ine. » V. United Telephons Company of Kansas, Inc.

, Qxder, File No. E~91~156 and 157 (DA 92-1181) rel. Sept. 3,
1993; m:im Telephone & Telegraph Company v. uorthvuton Ball
Telephone Company, Ordar, rile Wo. E-88=21 (¥CC $9-343), rel. Jan.
P, 1990; and NCI !olmioneionl Corporation v, mthorn Bell
Telaphone and Telegraph Company, Qrdar, Pile Nos. E-88-48 and 8S3,
3 FCC Rod 3146 (19")

¥ Notiga at § 100.

¥ see Section 65.700 of the Commission's rulas (47 C.F.R.
§65.700),




under traditional rate of return requlation.? pooling axchange
carriers, reprasenting the largest portion of the remaining six
percent of the industry undar traditional rate of roturh
regulation, should likewise be regqulated under a rate of return at
the total interstate access level. It is inconaistent with the
Comnission’'s stated goals to maintain regulatory requirements on
this portion of the industry thaﬁ ars more onerocus than those
applicable to the ovarwvhelming majority of the industry.

Barnings monitoring at s total interstate access lavel would
also halp to average the sarnings peaks and vallays of the
individual pools which result from the variability of actual cost
and demand relative to foracasts used in establishing access
rates.2? Basing the rate of return on total interstate access will
increase the likaelihood of NECA pool participanta' earning returns
at the authorized lavel and thereby ansure pacling ECs' ablility to
attract capital for future investments. '

. Barnings monitoring on a total intarstats access lavel alone
will not, however, completely address sarnings probleas sxparienced
by NECA pool participants. As NECA demonstrates below, ECs
remaining under traditional rate of raturn reguiation also reguire
an expansion of the earnings buffer zone to 100 basis points in

Y see Saall/Midsize Notica at € 13.

Z ¥ECA currently files umingt rorm 4932),
pursuant to Commissiaon order, at a al co-on Li.m and total
Tratfic Sensitive Pool level of detail rather than at an access
serviocs catagory lavel as specified in 47 C.F.R. §65.700 (b).
Authoriszsed Rates of Return for the Interstate Ssrvices ot A
Communications and Bxchangs Telephens Carriers, QOxdaxz, CC
No. 84=800 Phase I, 51 Fed. Req. 11033, April 1, 1986 at uoto 81.



recognition of earnings fluctuations inhersent in the day-to-day
activities of this segnent of the tslecommunications industry.

Iv.c. Iha Commission ghould Adopt a 100 Basis Point
Mwmmw

The Noticse invites comment on whether carriers ourrantly
subject to traditional rate of return regulation experience
earnings fluctuations greater than that axperienced by the industry
as a whole.?® NECA submits that its revenue pools do experience
sarnings fluctuations greater than that experienced by the industry
as a vhole, and therafore a 100 basis point buffer sone is
warranted.

NECA's earnings fluctuations result, principally, from the
volatility of pooling ECe' cost and rsvenues relative to their
investsent base.® sSmall telephone companies are very sensitive
to monthly changes in demand and operating costs.® Tha departure
of a large business may not cause an investmssnt base change, but
can result in significantly reduced demand levels and haence
revenues.

Bpecitically, today's Tratfic Sensitive Pool sxperiences a one

B Motics at 1 101.

options to Sen mm partimisdideite Mokicy orTter which: it
ons to c poo

adopted, ocould further rm?. RECA's ‘inn{umm base, th.'r-by
increasing earnings volatility.

B Thers are 1,199 study areas participating in NECA's Traffic

. Sensitive Pool. Over 90 percent of these study areas have less

than 10,000 access linaa. Sas NECA's April 2, 1992 Annusl Access
Charge Tariff Piling, Volume 1 at page 4.

i0



basis point change in earnings for every $20,800 change in ionthly
revenues or cost. Similarly, today's voluntary Common Line Pool
sxperiences a one basis point change for every $321,400 change in
monthly revenue or cost. In contrast, prior to April 1, 1989 vhen
all BECs were required to participate in NECA's Common Line Pool, a

revenue or cost changs of over $200,000 per month, ten times the

surrent amount, was necessary %o cause a ons basis point change in
Common Line Pool earnings.

. This increased sensitivity of the pools to variations in costs
and demand also appsars in the disparity between the earnings ot
pooling carriers relative to the induetry as a whole. For the 1984
through 1988 period, NECA's Common Line Pool earned an average of
31 basis points balow authorized levels.® The Common Line FPool
for this period of time is a reasonable proxy for tha "industry as
a whole” since tha Commission's rules provided for mandatory
participation by all local exchange carriars in the United States,
Puerto Rico and U.§, Virgin Islands.

In contrast, NECA's Traffic Sensitive Pool for the 1986
through 1990 period averaged 119 basis points below authorized
levels.” Given that today's Traffic Sensitive Pool partiocipation

¥ The Common Line Pool for the 1984 through 1988 period earned
an averags of 12.14 percent whioch is 31 basis points below the
average of the unitary rates of return for this five-year iod.
The authorised rate of return for the 1984 through 1986 pariod was
12.75 parcant and 12.0 percent for the 1987 through 1988 period.

¥ mhe Traffic Sansitive Pool for the 1986 through 1990 period
earned an average of 10.968 parcent which is 119 basis points below
the levels authorised for that time period. NECA selected this
pesriod bescause the majority of the Bell Operating & es who
chosa to participate in the Traffic Sensitive Pool exited after the

11



is even smaller than this 1986-1990 period, it is reasonable to
conclude that pool earnings fluotuations are more Aaifficult to
control than in the past few years. These data demonstrate that
the NECA pools do sxperience earnings volatility more extrame than
that of the industry as a whole.

NECA recommends that the Commisasion modify Part €%.700 of its
rules (47 C.P.R. §65.700) to reflect an earnings ceiling of 100
basis points over the suthoriszed rate of return, as measured on a
total interstate access basis, in recognition of the greater
sarnings volatility of carriers subject to traditional rate of
return regulation.

Iv.D. W

The Notice seeks comment on whether tha comius‘,‘on should
change the current two-year period for compliance with the
Conmission's rate of r'oturn prescriptions. The Ngotice also states
that the current two-year compliance period is theoretically "tied
to the two-year reprascription ocycle in the ocurrent Part €S
rulas® . ®

While the current two-year compliance period is related to the
Commiamion's Part 65 rules, it is not self-gvident that the two-

yvear period is only based on tha freguency of rate of return
represcriptions. History shows that the Commission has not

1983 access tariff period.

® yotige at § 102,
12



necessarily linked rate of return represcriptions with sarnings
monitoring periods. The rate of return in effect prior to tho.
current represcription was in place for four years (12.0 percent
was in place from January 1, 1987 through 1990).¥® Purther, this
vary prog.udinq extends the current 11.25 percent represcription
for a period lonqcrl than two years.

NECA balisves tha most compelling reason for maintaining at
least a two-year monitoring pariod can ba found in the Commission's

© 1985 Qrder acknowledging that more ‘than a one-year pericd for

compliance with a rate of return presoription is need to "reduce
the risk of targsting error and the risk that frequent rate changes
night be required to remain within the allowable return range."™
This reasoning applies with equal or greater force in today's
telacomunications environment and if any change ware to be made,
the period should be lengthaned.

NECA believes that current conditions, characterized by the
volatility of the pools which are composed of smaller ECs, varrant
continuation of at least s two-ysar period.’ The current two-year
sarnings period has worked well and at least a two-ysar period is
essential if the NECA pools and other carriers subject to

¥ The Commission's interstate rate of return represcription
prior to the January 1, 1987 implementation of 13.0 percent was for

aix years (12.75 parcent).
¥ authorised Rates of Return for the Interstate Services of

ATST Communications and Exchange Telephone Carriers, CC Docket Ne.
84-800 Phase I, Qrdar, 50 Ped. Reg. 41350, October 10, 1985 at 118.

3 The volatility description in Section IV.C gupxa may justify
a monitoring period of mors than two years.

13



traditional rate of return regulation are to realiszs the sarnings
levals desned essential by the Commission to attract capital and
remain viable providers of talephone service to the publioc.

V. OCONCLUSION

NECA supports the Commission’s review of the rate of return
represcription procedures and emphasizes that any changes in the
procadurss should not affect the ratention of the unitary rate of
return. NECA is willing to assist the Commission in data-gathering
associated with the rate of return represcriptions. Since NECA
doas not ocurrently collact rate of return-type data from its
neabears (both pool and non=pool participants), NECA recomnends that
Bell Operating Company and other publicly available data be used.

14



In addition, NECA makes several recommendations for
modifications to the represcription procedures. Thesa include: 1)
the use of the tariff review and complaint processes for rate of
return snforoement with no reenactment of an "automatic refund
rule”; 2) the prescription of the authorized rate of return on a
total interstate access lavel for the NECA pools; 3) the adoption
of a Commission rule to permit a 100 basis point buffer sone for
total interstate access sarnings enforcement; and 4) the retention
of at laast a twvo~year monitoring period for the NECA pocls., KECA
requests that its recommendations and a statement concerning the
unitary ni:o of return be incorporated in the Commimsion's final
order in this proceeding.

Respactfully submitted,

NATIONAL EXCHANGE CARRIER
ASSOCIATION, INC.

Anits Hall-Kane
MNanager - Regulatory J O [}

Its Attorney

September 11, 1992

15



